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Thank you for the opportunity to comment on the proposed provisions related to Early Dispute
Resolution under provincial statutes dealing with support, property division and custody and access.
The proposals promote the mandatory use of alternative dispute resolution (ADR) prior to or after the
filing of pleadings as well as greater use of arbitration and parenting coordinators. The apparent
objective is to encourage early resolution outside the court system and thereby reduce conflict and
costs for parents, children, and courts.

Our comments will not address all of the proposals comprehensively but will rather focus on their
potential impact on access to justice for low income disputants and those affected by intimate partner
violence and abuse. Regarding the latter, we have questions regarding how an exemption for
interpersonal violence will be interpreted and applied, as to whether training on DV issues will be
mandated and how confidentiality will be maintained.

A. Access to Justice for Low Income Disputants

The proposed provisions would require that parties certify or provide proof of participation in an ADR
process before pleadings are filed or immediately after the close of pleadings. If proof is not provided,
there are significant consequences. The claim can be struck or the claimant prevented from making
submissions, among other possibilities, as per s (3) and (4). The hope is that resort to ADR could narrow
the issues between the parties and encourage early resolution. Mandatory ADR is being proposed as a
“cost effective alternative to full court proceedings.”

In terms of facilitating access to justice for persons living on low incomes, the proposals raise a couple of
concerns. First, it is not clear whether or how legal advice will be provided to parties. Will they be
required to attempt settlement of the issues without having the benefit of legal advice if they are self-
represented or cannot afford to obtain a lawyer? Mediators do not provide legal advice and will
typically, at least in Saskatchewan, confer with parties independently of family lawyers. It is not clear
the extent to which mediators will be expected to provide legal information if ADR is made mandatory!
and whether mediators who are not lawyers will be expected to receive training in legal norms.

In the absence of legal advice, the parties may end up giving up legal entitlements or otherwise exposing
themselves to unanticipated risks in the course of settlement. Many of the legal norms in the family law
context were intended to protect vulnerable parties through presumptions of equal division and support

*The research in this submission was supported in part by a grant from the Social Sciences and Humanities
Research Council (SSHRC) for the project Domestic Violence and Access to Justice Within and Across Multiple Legal
Systems (Koshan et al).

1See e.g. Amy G Applegate & Connie JA Beck, “Self-Represented Parties in Mediation: Fifty Years Later It Remains
the Elephant in the Room” (2013) 51:1 Fam Ct Rev 87 at 98.



obligations, and to protect children through norms such as the best interests of the child. These
entitlements are important in terms of equalizing power imbalances that may arise where parties have
unequal financial status or are victims of serious domestic violence or abuse. They provide an
important benchmark against which interests can be assessed and are more important for women on
average.? In the absence of full legal advice, parties may also end up running risks they had not
contemplated. For example, an agreement about custody may have implications for the amount of child
support payable that can impact both parties. The proposals do not tell us how participants will be
protected in this process. Nor do they address the role of children in these processes.> Are children to
be involved? If so, to what extent and what protections should be put in place for them?

In terms of costs, mandatory ADR may well have the effect of reducing overall costs both to the parties
and the court in some cases by, for example, reducing the inflammatory impact of affidavits, and the
length of proceedings. Whether these measures ultimately reduce costs will depend on the intensity of
conflict and how effective the particular type of ADR is in resolving conflict compared to conventional
settlement negotiations between lawyers (that presumably will not qualify as ADR initiatives) or self-
representation.

However, unless ADR services (including mediators, collaborative lawyers and parenting coordinators)
are publicly funded or subsidized to a substantial extent, these provisions will impose an immediate
additional financial cost on parties. Low income parties may be unable to afford the costs of ADR, or as
a result of these added costs, may be forced into self-representation as their only viable option.

Further, where ADR is inappropriate and the parties are entitled to an exemption, the cost of applying to
a court or “a prescribed person” will also impose costs both in financial and personal terms, as discussed
below. Unless high quality services are publicly funded, the proposals may impede rather than facilitate
access to justice for low income parties.

Other jurisdictions have funded mediation services for family law disputes. Quebec generally mandates
parenting and mediation information sessions prior to a court action but provides five hours of free
mediation for those in the process of separating.* Ontario does not mandate mediation prior to a court
action but the Ministry of the Attorney General does fund wholly or substantially the provision of
mediation services out of court houses for all families.> British Columbia allows a party to require the
other to participate in mediation in some circumstances and funds it for low income parents in some
cases.® Inthe US, Arizona has had a free court-based program since the 1980s.” In 2006, Australia

2 Wanda Wiegers & Michaela Keet, “Collaborative Family Law and Gender Inequalities: Balancing Risks and
Opportunities” (2008) 46:4 Osgoode Hall LJ 73 [Wiegers & Keet].

3 Robin HE Ballard et al, “A randomized controlled trial of child-informed mediation” (2013) 19:3 Psychology, Public
Policy, & L 271 at 271-81.

4 See “Duration and cost of mediation online” Quebec Minister of Justice, online:
<https://www.justice.gouv.qc.ca/en/couples-and-families/separation-and-divorce/family-mediation-negotiating-a-
fair-agreement/duration-and-cost-of-mediation/>; Code of Civil Procedure CQLR c C-25.01 (the session is
mandatory unless a certificate is filed attesting to fact that assistance has been sought from a Victim’s Assistance
Association for help as a victim, at s 417).

5 See Ontario Ministry of Attorney General “Family Justice Services” online:
<https://www.attorneygeneral.jus.gov.on.ca/english/family/family_justice_services.php#fms>.

5 Law and Equity Act, RSBC 1996, c 253, s 68; Notice to Mediate (Family) Regulation, BC Reg 296/2007, ss 13, 23.

7 Connie JA Beck et al, “Divorce Mediation With or Without Legal Representation: A Focus on Intimate Partner
Violence and Abuse” (2010) 48:4 Fam Ct Rev 631 at 641 [Beck et al].



https://www.justice.gouv.qc.ca/en/couples-and-families/separation-and-divorce/family-mediation-negotiating-a-fair-agreement/duration-and-cost-of-mediation/
https://www.justice.gouv.qc.ca/en/couples-and-families/separation-and-divorce/family-mediation-negotiating-a-fair-agreement/duration-and-cost-of-mediation/

required that family law litigants attempt family dispute resolution before going to court but between
2006 and 2008 also established a network of community family resolution centres that offer free
services and can issue certificates allowing a case to proceed.?

If dispute resolution services are only available to families with wealth, these proposals will increase the
gap between the realities of impoverished families and the objectives of family law.

B. Access to Justice and Victims of Domestic Violence or Abuse

It is well known that a higher proportion of people separating or divorcing experience domestic violence
than in the population at large. In the US, interpersonal violence or abuse is one of the main reasons for
seeking a divorce and at least one party in more than 50% of divorce mediations report having
experienced it.° In particular, the period of separation can be a time of enhanced risk for more severe
and frequent partner violence including lethal outcomes against female partners.’? Saskatchewan has
the highest rate of police-reported domestic violence of all provinces in Canada and we have recently
witnessed the murders of both wives and children in the context of actual or impending separation.!!

It is also widely known that domestic violence and abuse, particularly coercive controlling violence, can
have long term negative effects on abused parties, affecting their physical well-being and psychological
health, their self-esteem and sense of self-efficacy.!? Intimate partner violence and abuse also increases
risks to children. Coercive domestic violence in particular, as opposed to isolated instances of minor
violence, is correlated with negative parenting and child abuse.'* The abuse can continue and indeed
escalate post-separation. Parents who have experienced domestic violence may also agree to custody
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or access for many reasons, even where there are child safety issues.’* They may be anxious to
terminate contact as soon as possible or experience pressure to ‘cooperate’ and settle by professionals
who are unaware of the dynamics of domestic violence and its impact on children.’® They may also
experience intimidation, psychological vulnerability, cultural or financial pressure, or simply lack
awareness of the potential dangers.®

The use of mediation or ADR in cases involving domestic violence or abuse is controversial because it
has the potential to raise concerns regarding safety, intimidation, revictimization, and inequitable
outcomes, particularly where there is severe violence or a pattern of coercive control.r” According to
Linda Neilson, “the potential for psychological harm from renewed contact with an abuser, expanded
opportunities for violators to maintain contact, to intimidate and to control or to delay final decisions;
and the potential for suppression of concerns about domestic violence and safety are surfacing
repeatedly in evaluation literature.”*® The opportunity to exert control may influence outcomes to the
prejudice of abused parties and their children.

However, the alternative to ADR is litigation and there is controversy as to whether litigation produces
better outcomes in such circumstances than settlement.’® In both litigation and mediation, victims can
have positive experiences if they feel they are believed, heard, respected and safe and negative
experiences if they feel judged, blamed, disbelieved, minimized or dismissed.?° The latter may be more
likely in collaborative processes that refuse to acknowledge blame or deal with the past and expect
compromise and cooperation. A court process can also focus on fact finding and thereby potentially
reduce the risk of devaluing claims, as well as provide more ready access to protective orders or the
variation of orders.?! However, it can also exacerbate conflict through the exchange of affidavits and
while there is insufficient empirical evidence as to the long term legal consequences of mediated
agreements for victims, particularly those who are self-represented,? there is little evidence of
significantly better outcomes in litigation.?® Noel Semple argues that judges and family justice system
workers (at least in Ontario) are also aggressively pursuing a “settlement mission” with fewer of the
precautions currently used by mediators and even less sensitivity to the risks of domestic violence.?* In
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the ADR context at least, there appears to be a growing consensus that systematic screening of cases
should be undertaken in order to exclude some cases of intimate partner violence and abuse from joint
sessions or modify the process in some way.?

The introduction of mandatory mediation is also very controversial, even where jurisdictions allow for
the right to opt out if domestic violence is identified, as is the case in Quebec and British Columbia.?®
One concern is that this will provide abusive partners with one more forum in which to harass and
control, on top of multiple motions or refusals to disclose information or negotiate, and will ultimately
add to both the financial and emotional costs of the violence. Mandatory mediation can also render
either participation in mediation or disclosure involuntary. Unwilling victims must disclose intimate
partner violence and comply with whatever evidentiary requirements exist or be forced to participate in
a process with an abusive party. The Honourable Donna Martinson and Margaret Jackson argue that:

...making [mediation] mandatory is a barrier to women's access to the courts. Instead, participating
in mediation should be a matter of choice, informed by effective legal representation and an
understanding of the disadvantages and advantages in their particular circumstances. An exemption
does not address the core problem, the complexity of family violence and its impact, and the need
for effective legal representation to help women navigate the complexities of the legal processes
involved.?’

Victims who would prefer to avoid or minimize direct contact with an abuser or who feel that such an
attempt would be futile are thus forced to disclose their personal histories in order to proceed with their
claims. However, disclosure is difficult for victims of abuse and may be inhibited by a fear of retaliation
and escalated violence, a fear of other legal consequences (deportation, criminal or child protection
proceedings), 28 lack of a trusting relationship with the ADR professional and a fear of being judged or re-
traumatized and shamed. According to a study by Cleak and Bickerdike, about one-third of the victims
in their Australian study chose not to disclose.?® As Neilson indicates, “Mandatory disclosure could force
a targeted party to choose between honesty to the JDR judge or mediator, and safety.”*° Disclosure
requirements can in some circumstances put victims at greater risk.

There may be instances where victims themselves wish to mediate and force an abusive partner into
mediation. However, there are questions as to how often such situations arise and as to whether a
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consensual-based ADR process would ultimately be of much benefit to victims in most such cases. It
also raises the question as to what constitutes participation, and what should be done if a party refuses
to negotiate within the session.

Assuming, however, that the Ministry chooses to proceed with the mandatory requirements subject to
an exemption for victims of intimate partner violence and abuse, the following sub-sections raise
guestions regarding the scope of and process for establishing an exemption. In defining the scope of an
exemption, it should be acknowledged that the consequences for someone seeking an exemption on the
grounds of domestic violence can be far more serious than the consequences for the other party in not
having access to mediation in advance of litigation. The consequences of being forced into mediation
or obtaining an exemption can also be distinguished from situations where substantial proprietary rights
or third party rights are at issue, as in the residential tenancies context.

1. How to define violence or abuse for the purposes of an exemption

Proposed grounds for an exemption from the ADR requirement include situations involving a “history of
interpersonal violence,” in addition to situations involving restraining orders or child abduction. One
assumes that the term “interpersonal violence” is intended to be interpreted in accordance with The
Victims of Interpersonal Violence Act.>! Section 2(e.1) of that Act defines interpersonal violence as (i) any
intentional or reckless act or omission that causes bodily harm or damage to property; (ii) any act or
threatened act that causes a reasonable fear of bodily harm or damage to property; (iii) forced
confinement; (iv) sexual abuse; (v) harassment; or (vi) deprivation of necessities. This is a relatively
narrow definition relative to definitions in the civil protection legislation of other jurisdictions which
have included references to emotional, psychological and financial abuse.

In this context, where the central issue is whether one can participate in a process safely and effectively,
a broader definition of violence should be adopted. For example, in Australia, where mediation was
made mandatory in 2008, concerns regarding the safety of parents and children resulted in an expanded
statutory definition of family violence or abuse in 2011. It included behavior that was controlling or
caused a family member to be fearful.3®* The amendments specifically included, verbal, emotional,
psychological and economic abuse “(d) repeated derogatory taunts; ... (g) unreasonably denying the
family member the financial autonomy that he or she would otherwise have had; ... (h) unreasonably
withholding financial support needed to meet the reasonable living expenses of the family member, or
his or her child, at a time when the family member is entirely or predominantly dependent on the
person for financial support; ... (i) preventing the family member from making or keeping connections
with his or her family, friends or culture; ... (j) unlawfully depriving the family member, or any member
of the family member’s family, of his or her liberty.”

It is widely known that emotional or psychological abuse can be as, if not more, painful and destructive
than physical abuse.3* A pattern of coercive control and demeaning abuse, without actual or threatened
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physical violence, can still profoundly affect one’s ability to participate in a negotiation effectively. This
is recognized by screening mechanisms such as the Mediator’s Assessment of Safety Issues and
Concerns (MASIC), which screen for psychological abuse and control in addition to actual or threatened
physical or sexual violence.®® Coercive control is identified through an examination of patterns
established over the history of the parties’ relationship; restricting one’s assessment to discrete
incidents of actual or threatened physical violence will underestimate the risks and severity of harm.3®

2. How the exemption should be established

Under section (5), a court or “prescribed person” is able to grant an exemption. The consequences of
failing to participate or failing to establish an exemption are significant. Such a party may be unable to
take further steps in the proceedings or make submissions; they may have the pleadings struck out or be
ordered to participate or pay costs, as per sections (3) and (4). For a potential victim, these
consequences could lead to serious hardship including an inability to divide property, obtain support or
deal with custody and access. Refusal to grant an exemption can amount to a denial of a substantive
legal entitlement vital to the economic survival and well-being of parents and children.

One issue is what kind of proof, if any, should be required to establish the exemption. Physical abuse
may be capable of being documented through medical or police records but only if victims have visited a
hospital or reported the violence. Coercive control or psychological abuse is extremely difficult to
document unless behavior that is belligerent or controlling is witnessed before or during the mediation,
and even then, this provides relatively little information as to the depth and extent of coercion and
control experienced in the relationship.

There are many potential ways of dealing with the establishment of an exemption based on domestic
violence and abuse. Recent amendments under residential tenancy legislation allow victims of
interpersonal violence to end their leases before the expiry of their term.3” The amendments here in
Saskatchewan require a certificate of a person appointed by the Minister who must be satisfied that
“there is a risk from a cohabitant to the safety of the tenant or a cohabitant of the tenant” if the tenancy
continues. The tenant must also provide a copy of a court order (an emergency intervention order,
victim’s assistance order, restraining order, peace bond or any other similar court order) OR
alternatively, a statement from a professional indicating that in his or her opinion the tenant or a
cohabitant of the tenant has been the subject of interpersonal violence. Persons able to make such a
statement under s 12.4(4) include registered social workers, psychologists, doctors, practicing nurses,
psychiatric nurses, a police officer or “(g) a person approved by his or her employer to provide
statements pursuant to this section and who is employed: (i) by an agency or organization to assist
persons for whom the agency or organization provides accommodation in an emergency or transitional

35 Amy Holtzworth-Munroe, Connie JA Beck & Amy G Applegate, “The Mediator’s Assessment of Safety Issues and
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411; Mosher, supra note 28 at 153-57.

37 The Victims of Interpersonal Violence Act, supra note 31 at ss 12.1-12.5; The Residential Tenancies Act, 2006 SS
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shelter because of homelessness or abuse; or (ii) to provide support for victims of interpersonal
violence” as well as any other person approved in the regulations.”

Ontario’s law is more liberal in that it requires only that the victim complete and sign a form that
includes a statement about sexual or domestic violence and abuse that has caused bodily harm or fear
for one’s personal safety or that of one’s child.3 This process is more accommodating of victims and
would be even more appropriate in the context of dispute resolution where, unlike the Residential
Tenancies Act, no third party rights are at issue.

We would argue that where an alleged victim discloses a history of intimate partner violence and abuse
and does not want to participate in ADR, that disclosure should itself provide an automatic exemption
from the process. Requiring a person to participate in a process that is experienced as unsafe or abusive
is likely only to be counter-productive, if not dangerous. Fear on the part of the victim has repeatedly
been verified as one of the most reliable predictors of risk.> Even if the allegations are contested,
according to Neilson, “targeted intimate partners are usually best able to assess their own ability to
participate fully, as well as the violator’s likelihood of negotiating and adhering to agreements and
orders in good faith.”*® Moreover, “cases that involve major disagreement over facts or that require
major findings of credibility are seldom good candidates for settlement processes.”*

For victims who cannot provide documentary evidence of their history, a more onerous process for an
exemption may also expose them to “secondary revictimization.”*?

3. What qualifications or training of ADR personnel, arbitrators and parenting coordinators
should be required

In all ADR settings, even where victims wish to proceed with ADR, screening should be undertaken to
identify cases where joint mediation is clearly inappropriate or to identify whether modifications to the
process should be implemented. Ensuring a safe, equitable process depends upon the knowledge, skill
and discretion of the person screening and the efficacy of the screening instrument.

Available empirical studies suggest that in practice many mediators fail to detect or underestimate the
severity or impact of intimate partner violence or abuse.*® Even if screened, the victim’s experience may
eventually be marginalized or discounted. There are concerns that ADR personnel will act dismissively
of abuse allegations where there is no independent evidence of abuse, treating the allegations as simply
“she said/he said” allegations, as mutual violence, as irrelevant or simply too complicated to deal with.*

Effective screening at the outset and on an ongoing basis could prevent or minimize these impacts but
requires personnel with an accurate understanding of the dynamics of domestic violence, an ability to
take both physical and psychological abuse seriously and an ability to distinguish coercive violence from
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resistant violence and isolated, minor violence.* There are a wide variety of screening mechanisms that
have been employed in the context of mediation including DOVE (Domestic Violence Evaluation),*
DOORS (Detection of Overall Risk Screening)*’ and MASIC (the Mediator’s Assessment of Safety Issues
and Concerns).*8 Screening is a difficult process which entails eliciting disclosure, monitoring for more
subtle forms of pressure or intimidation and also determining whether joint mediation is appropriate or
what modifications may be required. Modifications to the process may include staggered arrivals and
departures, phone mediation, shuttle mediation (separate sessions), a gender balanced mediation team,
etc. There are no empirically established or widely validated guidelines that can be used in determining
whether joint mediation is appropriate or whether other procedural modifications are required.* Thus
a complex assessment of the forms of abuse, the severity, frequency, recency and impact of intimate
partner violence is needed.>®

Training in these dynamics and related issues (such as domestic violence in the context of indigeneity,
cultural difference, disability, sexual orientation, and immigration status) is encouraged or mandated by
regulations in some jurisdictions. Quebec requires that mediators have at least six hours of training in
domestic violence.*! In British Columbia, family dispute resolution professionals (mediators, arbitrators
and parenting coordinators) must take at least 14 hours of domestic violence training, and must screen
in order to determine whether the process is appropriate and safe.”? In Ontario, arbitrators must
complete training in domestic violence and confirm their training and their use of a screening process in
writing for each arbitration.>?

Similar requirements should be implemented here in Saskatchewan.
4. What provisions are needed to ensure confidentiality, privacy and safety

ADR agreements typically provide that communications made during the process are confidential and
cannot be used in later litigation if an agreement is not reached. Provisions requiring confidentiality and
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maximizing privacy are important in this context, as in other contexts such as amendments to residential
tenancies legislation.>* These obligations should be made explicit in the legislation.

As indicated, disclosure for victims is difficult and often accompanied by shame and embarrassment.
These effects should be minimized. The limits of confidentiality, for example, where there are child
protection concerns or imminent harm, should also be clearly identified for parties involved in the
process. Further, protocols should be established so that information about victims and children that
can compromise their safety (including residential and employment addresses and screening
information that could provoke retaliation) are not released to abusive partners.>

Conclusion / List of Recommendations:
We would respectfully ask the Ministry to consider the following recommendations:

1. That instead of making ADR mandatory, the Ministry encourage and wholly or substantially
fund access to ADR professionals and to legal information and advice prior to the closing of
pleadings or immediately thereafter;

2. That, if the Ministry chooses to proceed with mandatory ADR, the following measures be
undertaken:

a. The Ministry ensure that parties can access information and advice as to their legal
entitlements prior to such sessions;

b. The Ministry consider what role children should play in the mediation process and
how their interests can be protected;

c. That an exemption from mandatory ADR for domestic violence be more broadly
defined to include not only actual or threatened physical or sexual harm, stalking or
confinement, deprivation of necessaries but also emotional, psychological and
financial abuse including coercive control;

d. That certification by a victim of sexual or domestic violence or abuse be sufficient to
establish an exemption;

e. That all ADR professionals, arbitrators and parenting coordinators be required to
obtain training in the dynamics of intimate partner violence and abuse and related
issues;

f. That all ADR professionals, arbitrators and parenting coordinators be required to
screen for intimate partner violence and abuse;

g. That the legislation provide explicitly for confidentiality of disclosures and
negotiations subject to clearly defined limits which are disclosed in advance to
participants;

h. That protocols be established to ensure that information that could compromise
safety for partners and children is not released to abusive partners.

54 See eg The Victims of Interpersonal Violence Act, s 12.5.
55 Neilson, supra note 10 at 536.
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